STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

ADDENDUM
February 6, 2017
TO: Coastal Commissioners and Interested Parties
FROM: Karl Schwing, Deputy Director

South Coast District Staff, Orange County

SUBJECT:  Commission Hearing of February 9, 2017, item Th10c of Commission Agenda,
Coastal Development Permit Application No. 5-16-0265 (Capo Surf No. 36,
LLC), San Clemente, Orange County.

Mr. Sherman Stacey submitted a letter dated February 1, 2017 (see attachment, Exhibit A) in
response to Commission staff’s recommendation.

Mr. Stacey expressed concerns regarding the wording of the heading for Special Condition 2,
“Future Response to Erosion/No Automatic Right to Protective Shoreline Construction” and
language in the findings of the staff report related to this condition. In response to his
concerns, staff has agreed to revise the heading and the findings, both of which are not
significant revisions and will not affect staff’s recommendation for the project. Following is
staff’s changes (Deletions are indicated in strikethrough and additions are indicated in
Underline):

1) Summary of Staff Recommendation, first full paragraph on Page 3, make the following
revisions:

Additionally, the proposed development has been conditioned to assure the proposed
project is consistent with the resource protection policies of the Coastal Act. The

conditions are: 1) Assumption of Risk; 2) Future-Respense-to-Erosion/No-Automatic
Right-to-Protective-Shereline-Construction-Shoreline Hazards; 3) Future Improvements;

4) Permit Compliance; 5) Construction Best Management Practices; 6) Landscaping; 7)
Bird Strike Prevention; 8) Proof of Legal Ability to Comply with Conditions; and 9)
Occupancy Agreement.

2) Section 11l (Special Conditions), Special Condition 2 “Heading” on Page 6, make the
following revisions:

3.

Gens#uenen—Shorelme Hazards
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3) Section IV (Findings and Declarations), Subsection C. Hazards on Page 16, first full paragraph,
last sentence, and the second full paragraph, first sentence, delete and add the following:

Although the bulkhead/revetment that currently protects the mobile home park may
require repair, maintenance, enhancement, or reinforcement in the future, Special
Condition 2 requires that the applicant acknowledge that it does not own the existing
shoreline protective device and the shoreline protective device is not on Unit 36, and

that the Commission retains full power and discretion to prohibit any expansions or
alterations thereof that would be inconsistent with the lawful application of the Coastal
Act;-considering-the-Coastal- Aet’s-policies-and-goals: as articulated in the ruling of the
Orange County Superior Court in Capistrano Shores Property LLC v. California Coastal
Commission, Case No. 30-2015-00785032-CU-WM-CJC (the “Court Opinion”), which is
attached to the findings for this Permit as Exhibits 4 & 5.

Regardlng the Iatter pomt meent@range@eentyéepenee@et%epmrssued—mm

@U—\AﬁM—GI—G(—Fh%@O&H—QpI—H&QH%—the Court Opinion prowded gmdance on the

Commission’s ability to condition a similarly situated project proposal in the Capistrano
Shores Mobile Home Park...

4) Section IV (Findings and Declarations), Subsection C. Hazards on Page 16, third full paragraph,
second sentence, add the following:

... Therefore, Special Condition 2 also establishes requirements related to response to
future coastal hazards, including relocation and/or removal of structures that may be
threatened in the future if any government agency has issued a permanent and final order
that the structure is not to be occupied due to the threat of or actual damage or destruction
to the premises resulting from waves, erosion, storm conditions, sea level rise, or other
natural hazards in the future,...

5) Section IV (Findings and Declarations), Subsection C. Hazards on Page 18, third line, delete and
add the following:

...ancillary development) does not necessarily mandate or support any future requests for
repair, maintenance, or expansion of shoreline protection if doing so would be

inconsistent with the lawful application of the Coastal Act;-considering-the-Coastal-Aet’s
policies-and-goals-as articulated in the Court Opinion (see Exhibits 4 & 5)...

6) Section IV (Findings and Declarations), Subsection D. Public Access on Page 20, fourth full
paragraph, second sentence, delete and add the following:

..To adequately protect public access, recreation, and shoreline sand supply, especially
in Ilght of probable future sea Ievel rise, SpeC|aI Condltlon 2 Feqewestheappheanﬁe

futtheprequwes the appllcant to acknowledge the rlsk that although the eX|st|ng
revetment may warrant alterations in the future to respond to coastal hazards, the
Commission retains the authority to deny any future requests for such expansions or
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alterations that are inconsistent with the lawful application of the Coastal Act;

considering-the-Coastal- Aet’s-policies-and-goals; as articulated in the Court Opinion (see
Exhibits 4 & 5).

7) Section IV (Findings and Declarations), Subsection G. CEQA on Page 23, last paragraph, second
sentence, delete and add the following:

. The conditions are: 1) Assumption of Risk; 2) Future-Respense-te-Erosion/Ne
Au%emaﬂe%gh%teﬁmteetwe&%n&@enstmeﬂen Shoreline Hazards; 3) Future

Improvements; 4) Permit Compliance; 5) Construction Best Management Practices; 6)
Landscaping; 7) Bird Strike Prevention; 8) Proof of Legal Ability to Comply with
Conditions; and 9) Occupancy Agreement...
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KIMBERLY RIBLE
ALICIA B. BARTLEY

February 1, 2017

Marlene Alvarado

California Coastal Commission
South Coast District

200 Oceangate, #1000

Long Beach, CA 90802

Re:  CDP No. 5-16-0265 (Capo Shores No. 36, LLC)
Dear Marlene:

I am writing on behalf of the applicant in relation to CDP No. 5-16-0265 (Capo Shores
No. 36, LLC). The applicant has had an opportunity to review the Staff Report and objects to the
heading for Special Condition 2, “Future Response to Erosion/No Automatic Right to Protect to
Shoreline Construction”. The title of Special Condition 3 was specifically the subject of
negotiation between Eric Wills and Larry Salzman and Coastal Staff including Chris Pederson
and Jack Ainsworth. During that process, the title was changed as follows:

e STAFF: Notice: No Automatic Right to Protective Shoreline Construction

e APPLICANT: Notice

STAFF: Notice and Acknowledgment: Future Response to Erosion/No Automatic
Right to Protective Shoreline Construction

APPLICANT: Notice

STAFF: Special Condition 3

APPLICANT: The applicant agreed to call it Special Condition 3.

STAFF: After our agreement on the exact language for Special Condition 3, staff
now wants to call it: Future Response to Erosion/No Future Shoreline Protective
Device (page 2) or Future Response to Erosion/No Automatic Right to Protective
Shoreline Construction (page 5)

The current proposed title is not consistent with negotiated content of Special Condition
2. In my e-mail of January 26, 2017, I requested that the title be changed to “Notice of
Hazards.” If "Notice" or "Notice of Hazards" is not acceptable, the applicant would accept
“Shoreline Protection Notice.” Changes in the description on Page 2 would also be required. |
request that staff accept one of these titles so that we can put this issue behind us and move

forward. COASTAL GOMMISSION
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Marlene Alvarado
February 1, 2017
Page 2

The applicant objects to the language “Cconsidering the Coastal Act’s, policies and goals”
at the end of the first paragraph on Page 16; in the third line on Page 18; and at the end of the
next to last paragraph on Page 20. We do not agree that the characterization that this language
places on the court’s opinion is accurate. This language was the subject of significant discussion
with the attorneys and staff and it was agreed that it would be deleted in Special Condition 2. It
is inconsistent with the agreement regarding Special Condition 2 to now include it in other areas
in the Staff Report. Instead of including that language, staff and Wills agreed to attach the
court's Statement of Decision and since that Statement of Decision is attached, there is no reason
to characterize it.

Finally, delete the language on the sixth and seventh lines from the bottom of Page 20
which reads "requires the applicant to acknowledge that it has no future automatic right to a
shoreline protective device and further”. This language is not consistent with Special Condition
2.

We request that you make these revisions in an Addendum to the Staff Report. If you
have any questions or wish to discuss the matter, please call me.

Very truly yours,
Sherman L. Stacey

SHERMAN L. STACEY

SLS:ck
cc: Victor Cachia
Eric Wills
Larry Salzman, Esq.
Jack Ainsworth
Chris Pederson, Esq.
Karl Schwing
Al Padilla
Hayley Peterson, Esq.
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http://www.water.ca.gov/wateruseefficiency/docs/wucols00.pdf
















































malvarado
Typewritten Text
1

malvarado
Typewritten Text
1

malvarado
Typewritten Text
2




malvarado
Typewritten Text
2

malvarado
Typewritten Text
2

malvarado
Typewritten Text
1




malvarado
Typewritten Text
2

malvarado
Typewritten Text
1

malvarado
Typewritten Text
1


COASTAL GOMMISSION

EXHIBIT #
PAGE__[11.oF_[21


malvarado
Typewritten Text
3

malvarado
Typewritten Text
1

malvarado
Typewritten Text
2


B0

GE

SOUTH ELEVATION WEST ELEVATION (OCEAN)

COASTAL GOMMISSION

|1 [=) - S —

PAGE__2___ OF._..2

&
=
&
o
l
]
[
=

NORTH ELEVATION EAST ELEVATION (STREET)

PETERS
ASSOCIATES

33662 BRIDGEHAMPTON DRIVE
DANA POINT. C.
940.412-

<@ yahoo

Seal | Signature

cer

D.E.J. ENGINEERING

9494976810, FAX: 949-497-6819
dejenginceringd yahoo com

CACHIA
RESIDENCE

1880 N. EI Camino Real
Unit 36 Capistrano Shores
San Clemente,

California
1
HCD. Approval

Revisions:

Date  Revision

g b e b D

Date: 871272016
Job No.

Association Submitial

Bldg. Dept. Submittal:

Bid Issue:

Construction Issue:

‘Sheet Title:

ELEVATIONS

Sheet No,

A-2
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE
Central Justice Center

700 W. Civic Center Drive

Santa Ana, CA 92702

SHORT TITLE: Capistrano Shores Property LLC vs. California Coastal Commission

CLERK'S CERTIFICATE OF MAILING/ELECTRONIC CASE NUMBER:
SERVICE 30-2015-00785032-CU-WM-CJC

I certify that I am not a party to this cause. I certify that a true copy of the above Minutes finalized for Under Submission
Ruling 08/22/2016 dated 08/23/16 has been placed for collection and mailing so as to cause it to be mailed in a sealed
envelope with postage fully prepaid pursuant to standard court practice and addressed as indicated below. This certification
occurred at Santa Ana, California on 8/24/16. Following standard court practice the mailing will occur at Santa Ana,
California on 8/24/16.

LAWRENCE G. SALZMAN
930 G STREET
SACRAMENTO, CA 95814

Clerk of the Court, by: K&tﬁqﬁfﬁgﬁ/ Deputy

I certify that I am not a party to this cause. I certify that the following document(s), Minutes finalized for Under Submission
Ruling 08/22/2016 dated 08/23/16, have been transmitted electronically by Orange County Superior Court at Santa Ana,
CA. The transmission originated from email address on August 24, 2016, at 8:20:07 AM PDT. The electronically
transmitted document(s) is in accordance with rule 2.251 of the California Rules of Court, addressed as shown above. The
list of electronically served recipients are listed below:

ATTORNEY GENERAL OF CALIFORNIA PACIFIC LEGAL FOUNDATION
HAYLEY.PETERSON@DOJ.CA.GOV ISALZMAN@PACIFICLEGAL.ORG

PACIFIC LEGAL FOUNDATION
TAE@PACIFICLEGAL.ORG

COASTAL COMMISSION Clerk of the Court, by: A/ Athtf2m g0 , Deputy

EXHIBIT # el
PAGE -

CLERK'S CERTIFICATE OF MAILING/ELECTRONIC SERVICE

V3 1013a (June 2004) Code of Civ. Procedure , § CCP1013(a)
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF ORANGE

CENTRAL JUSTICE CENTER
MINUTE ORDER

DATE: 08/22/2016 TIME: 09:33:00 AM DEPT: C18

JUDICIAL OFFICER PRESIDING: Theodore Howard
CLERK: Kathy Peraza

REPORTER/ERM: None

BAILIFF/COURT ATTENDANT:

CASE NO: 30-2015-00785032-CU-WM-CJC CASE INIT.DATE: 04/29/2015
CASE TITLE: Capistrano Shores Property LLC vs. California Coastal Commission

_ CASE CATEGORY: Civil- Unlimited— CASE TYPE: Writ of Mandate

EVENT ID/DOCUMENT ID: 72431722
EVENT TYPE: Under Submission Ruling

APPEARANCES

There are no appearances by any party.

The Court, having taken Petitioner's Petition for Writ of Mandate and Petitioner's Motion for Judgment on
Verified Petition for Writ of Mandate under submission on 8/18/2016 and having fully considered the
arguments of all parties, both written and oral, as well as the evidence presented, now rules as follows:

Capistrano Shores Property, LLC vs. California Coastal Commission
Memorandum of Intended Decision

A. BACKGROUND

Capistrano Shores Property, LLC (hereinafter "CSP") on 4/29/15 filed its Petition for Writ of Mandate and
other relief. CSP is a member of Capistrano Shores, Inc. (hereinafter "CSI" and not to be confused with
CSP) which owns the mobile home park at 1880 N, El Camino Real, San Clemente. CSP is a member of
the CSI| and this entifles it to lease one space, Space #12, at the property under an Occupancy
Agreement. Petitioner does not own the space, the CS| does. CSP's lease is dated 2007, with a
99-year term and renewals thereafter.

This park was built about 1960 and consists of some 90 spaces located between the former Southern
Pacific rail line and the beach. Separating the coach spaces and the beach is a rocky seawall {also
referred to in the record as "revetment"), apparently built the same time as the park and belonging to
CSI which is responsible for its maintenance (rather than the space lessee, here CSP).

COASTAL GOMMISSION

EXHIBIT # s —
PAGE._2.OF
DATE: 08/22/2016 MINUTE ORDER Page 1

DEPT: C18 Calendar No.


malvarado
Typewritten Text
4

malvarado
Typewritten Text
2

malvarado
Typewritten Text
10




malvarado
Typewritten Text
4

malvarado
Typewritten Text
3

malvarado
Typewritten Text
10




malvarado
Typewritten Text
4

malvarado
Typewritten Text

malvarado
Typewritten Text
4

malvarado
Typewritten Text
10




malvarado
Typewritten Text
5

malvarado
Typewritten Text
10

malvarado
Typewritten Text
4




malvarado
Typewritten Text
6

malvarado
Typewritten Text
4

malvarado
Typewritten Text
10




malvarado
Typewritten Text
4

malvarado
Typewritten Text
7

malvarado
Typewritten Text
10




malvarado
Typewritten Text
8

malvarado
Typewritten Text
4

malvarado
Typewritten Text
10




malvarado
Typewritten Text
9

malvarado
Typewritten Text
10

malvarado
Typewritten Text
4




malvarado
Typewritten Text
4

malvarado
Typewritten Text
10

malvarado
Typewritten Text
10




malvarado
Typewritten Text
5

malvarado
Typewritten Text
1

malvarado
Typewritten Text
2




malvarado
Typewritten Text
5

malvarado
Typewritten Text
2

malvarado
Typewritten Text
2


	Th10c-2-2017_Addendum_FINAL
	Letter to Alvarado-CDP 5-16-0265 2 1 2017



